Congressional
A Research Service
‘% Informing the legislative debate since 1914

Police Rred otr meC oInlgée:tels s
Seledtgal Issues

September 16, 2020

Congressional Research Service
https://crsreports.congress.gov
R46530

CRS REPORT
Prepared for Members and
Committees of Congress




Congressional Research Service
.—‘a‘ Informing the legislative debate since 1914 S UMMAR)

R46530

Police Reform and the 116th Congress:
Selected Legal Issues -

Nationwide protests during the spring and summer of 2020 related to police use of force ha Legislative Attorney
prompted calls for increased congressiorgulation of federal, state, and local law
enforcementThere are an arranf legal issues related to federal regulation of law enforcemer
includingt he s c o pe eofstitianal gutherityslégislateon law enforcement reform
current federategulation of law enforcement, amdrious questions raised bgform proposals
introduced in the 116th Congress.
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Congress has extensive power to regufiederallaw enforcement. Howeveredieralism Legislative Attorney
principlesembodied irthe Constitution place limitsoio n gr e s s > s p statecand t

local police—an issue that the Constitution generally entrusts to the Staiegresshowever,

possesses some authorityégulatestate andocal law enforcemenfwo primary tools

Congress may use to act in thiea are statutelesigned to enforce the protections of the

Fourteenth Amendment and legislation requiring states to take specified action in exchange for federal funds disbursed under
the Spending Clause.

Legislating within the scope itk enumerated @wers, Congress has enacted multiple statutes that regulate federal, state, and
local law enforcemenKey existing legal authorities related to federal regulation of law enforcénadunde Department of

Justice DOJ) civil enforcement against patternsdgpractices of unconstitutional policingwsimposing civil and criminal

liability for officer misconductand grant conditions designed to spur state and local compliance with federal policies.
Federal courts have supplemented these statutory authevitirecertain judiciallycreated doctrines defining the contours of
liability for police misconduct.

Yet evenbefore the higkprofile events ospring and summe2020, commentators and legislators Baggested numerous
avenues focongressional reform and oversightfedieral,state and local law enforcemeraind recent events have prompted
additional proposals in this are@aomprehensive proposals introduced in the 116th Congrgasgle theJust and Unifying
Solutions To Invigoate Canmunities Everywhere (ISTICE) Act of 2020and theGeorge Floydlustice in Policing Acof
2020.Both of these proposaigould incorporate and build on numerous prior legislative proposals, seeking to impose
comprehensive reforms on federal, statel local policing. The two bills address certain common issues; however, even
when they tackle similar issugbgyoften take different approaches. As a general matter, the Justice in Policing Act would
more often impose direct restrictions on federaldaw f or ce ment and invoke Congress’ s S
federal funding recipients to enact laws placing restrictions on state and local law enforcement. By contrast)@ie JUST
Act would focus more on ndainding measures, including fundingluotary initiatives by state and local law enforcement
and gathering data on various law enforcement practices.

In addition to these comprehensive proposals, specific issues related to police reform have attracted significantattention f
commentators ahlegislators in recent years. Redgmitroducedegislation seeks reformwnissues such as qualified

immunity, criminal liability, neknock warrants, law enforcement identification, racial profiling, and limitations on military
grade equipment.
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enfor ¢Whnielhe .t egul ation of state and municipal

the Constitution g¢€omghlyp seposvssestasdtshbastome att h
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primarily through statutes designed to enforce t
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and civibrluabaWwfgdveomaaret dovt ccrnsf,o rscuscme nas olf f i
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Constinadt Aat horities for Cong
on Police Reform

Federal regulationsefelaWw enfietceWhnbdbandi conside
Congress pie mal shwe i t yf etdok arad geunlfaotrec e ment Sof ficer s
federalnempbes wit Ipi malctnhiet sCooims tfiatwugtn ebgoucl aalt e

p ol-iacne itshsaute t he Constitution’Desmpdrtal thesrt du smti ¢
Congpoessesses some awmibhorertyitmonal olgoincealla tl@etwe n
enforcemenmaritly ¢huvmagdht e Fopmowersn tha fAdne th ld &me n t
Spending Clause

Federalism Generally

The Constitutsiysnt eamadadfbd okvechtcewe gmttyhe States and t
Gover n°entte. TheAnhe ndme¥fffhe powers not delegated to
the Constitution, mnor prohibited by it to the St
peoPThkus, statebdbr gade ntaol hepnrabhcatyieche g i d wagi on ,

regiudsgttat e and leoacnalln Icaown ternafsotr,c Congress may only
undsepre ci fdecn upppewenrt eldle Constitatéeont hasde cammmer ats e
powt¢no intrude 1imper missifbltyh eBlnn ttahheé ss.oweeirnme,i gtnh ep 0S

1 Eliott C. McLaughlinHow George Floyd's Death Ignited a Racial Reckoning that Shows No Signs of Slowing Down
CNN (Aug. 9, 2020nttps://www.cnn.com/2020/08/09/us/geotfteyd-protestsdifferentwhy/index.html

2See, e.g42 U.S.C. § 198334 U.S.C. § 60105.

3 SeeCRS Report R4472Tonstitutional Authority Statements and the Powers of Congress: An Ovdryidndrew
Nolan(March 11, 2019)Free Enter. Fund v. Pub. Co. Accounting Oversight B@1 U.S. 477, 500, (201Q)oting,
“Congress has plenary control over the salary, duties, and even existence of executive Sffices

4 SeeBond v. United States, 572 U.S. 844, 854 (2014).

5 Gregory v. Ashcroft, 501 U.S. 452, 457 (1991).

6 U.S.ConsT. amend. X.

7SeeBond 572 U.S. at 854.

8 Murphy v. Nat'l Collegiate Athletic Ass'n, 138 S.Ct. 148#67( 201 8) ( “The Constitution confer
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Court has recognized that there are certain sub]j
“hi storically KRawehbaeni sowveseighated Yo the fam

Because roifn ctihpelsees ,p t hea eSwrEma mieaddCo ukt mha’st i ons on
power to legislate 1isn ppuwrewaise w,h aotb sfearlvli nwgi tthh ant ac os
“subject t0andittehratl iGmingr,e s Se fnfudsdtty utaabklei tcearraet en otth et
distinction between wh¥lIniasddantiomt@ilunddr whhe i s
commandeer iChogn gdroecstsr iinse ,pr ohi bited from passing 1
to adopt or enfldtctbofiglienhitplpbodicdsespawmeirn, Congr e
Congress can rely onthé¢és wtaumeguaultaeade pdweest ]l y wh
local and feder akignodbiniteecreflfomnagso e s bd not o% her wise
The s pen dinnkge Spioowre r5 of t hen tF oaurret etemad ho fAmelmel mmo s t
authorities that Congress has wused in the past t

Spedn ng Power and Regulating Law Enfor

ThE®pendingmpfbwase Clagcowbsdetd Taxes, Duties, I mp
o pay the Debts and provide for the common Defe
BT R Supreme Court has held that incident to
i c ya tohbajuegc tcioommdsittlhieo nrse cei p‘Thef efedadat i Dmsd
nvolve compliancediwietch isvteast atmadr x amr apdoithiyr
ng federal funds Sounh bl Dakdopastvtzo@ohend 1 c
reme Court wupheld as asapenllidgepowersa ofatCohneg
t of federal highway funds to any state
on of alcohol by®individuals less than 2

©»w oK 0O+ ®n o
_
<

er €oar el iomi tCaotisigormasst shor ity to attadcd®Hicendiaions
nding con‘dint pam smu st o é%tHwoewegieemrer alo uwe Isf aarfef .o d
bstantial deference i1in“idettaadmdnitwmg swhate germenc
purpids8esond, if Congress intends to place condit
“anambi Fuoushayt states can knowingly ®Tthdodeg whet
conditions on sfte der a“‘feel fantdetlchreg freuder al i nterest i

S s A R R 7
25 opF g 0o

©n
c

plenary legislative power but only certain enumerated powe
(“Every law enamtsetd by Bemgdesn one or more of its powers

9 United States v. Lopez, 514 U.S. 549, 564 (1995).
101d. at 557.
11 New York v. United States, 505 U.S. 144, 188 (1992).

12 South Dakota v. Dole, 483 U.S. 203,207 (1987 [ O] bjecti ves not thought to be withi
legislative fields . . . may nevertheless be attained through the use of the spending power and the conditional grant of
federal funds.”) (internal citations and quotations omitte

13Y.S.ConsT. art. I, 88, cl. 1.
14Dole, 483 U.S. at 206.
151d. at 21112.

16 SeeCRS Report R4532FederalismBased Limitations on Congressional Power: An Overyizerdinated by
Andrew Nolan and Kevin M. Lewjsat 2835 (Sept. 27, 2018).

7Dole, 483 U.S. at 207.
8.
9d.
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national proj®Fotusr tchr, prtchgmramsonstitutional provi
placagroamt of federal fundsinfdoceifisndmong, r€onpgrt
take unconstitut icoomadli nag ool noents a, r“dysi wgooha inahsi ot o r y s t
action or the inflictiofReolfa tcerduleyl, acnodn duintuisounmasl opm
fundiagnairudnecroends t i t utional when the“prbesuoume coer
turns int’orconopmmasiilorne re xmadhaptlieonaln Feder ati on of
Business (NFI BhevSuPebeli €Court held tAat a pr ovi
that withheld all Medicaid grants from any state
funding was unconstitutionally®“scogenricfiiwea nbtecause
independdahmmaadlrradnaeadyw ovi ded 0o the states.
Couhtsvsarceltyffcorsegpemging power |l imitations to 1in
on the recei pNForB nfacidnesr atlh ef uonndlsy, i nstance in the
Supreme nGadmtdaekagcise of the cXPnogNfelsBsi onal spe
Spending Clause challenges have ®Asr ga lrye sbeletn, uinms
practice Congress has faced relatively few 11mit
conditions on federabj tovhhipvses apPpuendbdetthhes polic
aut hority of the Spending Clhaaws e iogfhitflmec alh.tS .a bGdr
impose conditions on federal grant awards to sta
state andf orocceanhe flta wp oelni c y .

201d.

211d. at 210.

221d. at 211.

23 National Federation of Independent Business v. Sebelius, 567 U.S. 519, 580 (2012).

24 Aziz Z. Hug, Tiers of Scrutiny in Enumerated Powers JurisprudeB6dJ). CHI. L. REv. 575, 599 (2013) (observing
that the Supreme Courta s generally “declined to enf ceealsdorathanr ect > 1 i mit
H. Adler & Nathaniel Stewaris the Clean Air Act Unconstitutional? Coercion, Cooperafiederalism and

Conditional Spending AfteMFIB v. SebeliusA3EcoLocYL.Q.671,7 00 (2016 ) ; (NEIBplusalityndi t hat t he
not open a new line of attack against spending power statu
25 Andrew B. CoanJudicial Capacity and the ConditiahSpending ParadgxX013Wis. L. Rev. 339, 346 (2013)

( “ P r NIIB, Butleowas the only time the Supreme Court ever invalidated an exercise of the congressional spending

power . 7).

26 See, e.gMiss. Comm'n on Envtl. Quality v. EPA, 790 F.3d 138,175@®. Cir. 2015) (rejecting th
position that the “Clean Air Act’s sanctions for noncompld.i
effectively have no choice but to c¢ompl yctipgthedrgummens v. EPA,
that the challenged federal law was of the “same magnitude
NFIB] that would strip over 10 percent of a State's overal
Tene s see v. United States De p29(W.Db TennS20L8Y)(rejecting thedargimentthatp p. 3d 5

the threatened loss of federal Medicaid funding to coerce support of the federal refugee program was comparable to the
program at issue iNFIB).

27 SeeW. Paul KoenigDoes Congress Abuse Its Spending Clause Power by Attaching Conditions on the Receipt of

Federal Law Enforcement FuMaga i’ o3 TatEJwna brCRIMNAIGewmpd §| ance with
CRIMINOLOGY, Vvol. 88, no. 2 (Winterl1998), pp. 74/41; Kami Chavis Simmon§ooperative Federalism and Police

Reform: Using Congressional Spending Power to Promote Police Accountahiiigama Law REVIEW, vol. 62, no.

2 (2011), p. 351. Scholars debate the merits of this approach tfedardlism.SeeKami Chavis Simmons,

Cooperative Federalism and Police Reform: Using Congressional Spending Power to Promote Police Accountability

ALaBAMA Law ReVIEW, vol. 62, no. 2 (2011), p. 357 (suggesting that the use of federal grants to state and local law

enforcement agencies can encourage a cooperative federalism relationship that entailstdéelealaboration and

allow states some flexibility in impleméng federal standards while preserving state and local abilities to enhance

police accountability); John Kincaifrom Cooperative to Coercive FederaliSANNALS OF THEAMERICAN ACADEMY

OF POLITICAL AND SOCIAL SCIENCE, vol. 509 (May, 1990), p. 141 (descb i ng cooperative federalism a
middle ground between reform and reaction that would not destroy the states but would still lower their salience from
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Section 5 of the Fourteenth Amendment
Lawnforcement

ThEBourteent hi Ameatmeannt part, “pepvidesanhapemnwoposn
life, liberty, or propddderyy twothowpwtpedmeoprwictehsn
the equal proi®dkd i Smp rodmd hE e dtphes n tdhe ¢ n
AmendimPun¢ ProcesmagpplClyamsgedcdaowact ors nearly all the
of Rights, including those that pertain to crimi
pol?#lcne . Serctn pb6nt e FourteenhshCAmgndment hgr power t
t he Amend ménptp rtohprroivagti® 1 egi sl ati on.

Secthspwmsitive grant”amft hloaegizselsa tCiomegrpeswert o bot h

constitutional violations; and dms tdiotimtgi sma |l Comrg
t hfagal 1l s“lwigtibilmtive spheres of aut HohmgycSpirewi ousl
5 enforcementcompwembdred meme¢ p olvheirrst?afeodutnhd i n t h e
Fi f t%Aemmetnhd me rhtass b e ¢ nx aunspblden,t bhe foseeaf stateraad t
nationataedestmdidbnsdmdges and’biyncbiadnennitnsg orfa csilaalv e r
discrimination in the acqiiGongnowns ofas ecalls anus @
Sectionthd pewamr medies for the dePFowvat¢xaoampbd¢, con
4 U.S. CSeti a3 1983) provides a private cause
t ir constitutional rights were WndRBatUe&. Ky st a
§ 2 (Seetwhomsh2pt2gduct’sSefctG@omgsSe sppoowseers c¢cr i mi nal

1 bility on state actors who deprive individual

While CsoSegreen 5 enforcemeat wotiemnitiisonbir5oad,l oiwts
Congress to directly enforce constitutional ri gt
Howevdopestnot allow Congress to supplement those
hat regulates state andhilsotcoarly nmafit dpegrsastt tweirtnh o ut ¢
onstitutional sPAwdataoansr biyng hteo swHieb a §ups s me Co
xerciecetsi ant s 8a wtulpprlietme nt a comnsttsi tretsipomasle puct
ongruent and pr dpoonBGopmlesd Mmmarym,j usecitfiyon h ne
egislation by estalti ssHeionvgl ean clee g i s.1 a.t iovfe ar eccoonrsc

-0 o O

constitutionally coordinate polities to more congenial laboratories of democracy and adhorsgif national
policy. ”).

28U.S.CoNsT. amend. XV.

29 Timbs v. Indiana, 139 S.Ct. 682, 687 (2019).

30Y.S.ConsT. amend. X1\, § 8.

31 City of Boerne v. Flores, 521 US 5&17-18 (1997).

82.S.ConsT. amend. Al, § 2.

331d. amend. X/, § 3.

34 Oregon v. Michell, 400 US. 112, 118 (1970).

35 Jones v. Alfred H. Mayer Co., 392 US 4@39 (1968).

36 Monroe v. Pape, 365.8. 167, 171 (1961).

37 Screws v. United States, 3253J91, 98 (1945).

38 City of Boerne v. Flores, 521.8. 507, 519 (1997).

39 NorthwestAustin Mun. Utility Dist. v. Holder, 557 US 19225 (2009).
40 City of Boerng521 U.S. at 510.
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wr o' or e xtahmep 1Seu,pr e me CoBoer he Itdh aifal @d & gr eosfs
excee®eadtiiam 5 aut phor i ttyhnes nRPeflniagecitoiunsg Freedom Re s
(RFRARFRANn rel,evwarptplmmnt ed normal First Amendmen
heightened standard of review for state€s gover nme
religiousBeramsics e a cSaugprrkime@ oCtogurreth € had failed t
awi despread puast tdeirsnc roifmirneatRigRmd by utl e not atbes j ust
remedial measure designed to prevent Bnconstitaut
power ovVve“Ast hae rsetsautlets,. t he €outhdésempohticawn ot i e
states.

Asout | itnheide itnaw, the ssxePtiofi SCopgwesshinges in p

of the constitutfiedraladi mghtt attlpatot@cgi vavVnt h 1 es pe
state ponHitechidbrces, one constitutional right toh
CongsesnscSeofiohns 5 Fpoouwetrh iAmetnhgeme hi bi whi ahreasona
searches and s ei z%Trhees Fboyu rtthhe Agnewedrmememsga.ppl i es t
invol ving lawmcdmfdi mge whnmtm dp vliidaa ls tomp tdhe s treet
questi®wmhdmgpol itcrea fcfofhed uscetlo o 8 paonl iaéEProetsa ke vi ol at e
the Fourth Amendmente, x cfeosrs idven nfpogrecgen i fnthetyi gaeor
arr*e st

According to the Supreme Court, the force used t
or arrestComs 061 thtetns vattrhewasscoonnasbildee ri ng t he facts an
of t hThciass ea.nal ysi sbaleagmdtitheegs naa t cuarree famld quality o
on the ssndobpurdbaAmendment interests against the

imerests alleged™tForj wesxtaimpy et,h e hier iShwpsricgre.l Coar t

use of deadly force against a fleeing suspect wk
unreasonable in viol atPDeoemewntiinheg Fwheafif hé Ame @ dime n
excessive in violation off ashpee cciofnisen iacnearltyasnins h ¢ we
may be r e as oncaibrlceu nusnhdgéhme esso ma f f er e n t case, t he s
to excessive 8 omeculrahser ratamdpltdo,at police use of
objectively unreasonable when used against 1ndi
danger °flon ootthheerrs .cciorudrutmset aaiphhed,d police use of a
41 Allen v. Cooper,140 S.Ct. 9941004 (2020).

42 City of Boerng521 U.S. at 532.

43d.

“idat 536. RFRA’s provisions however, still apply to federa

45U.S. ConsT. amend. IV.

46 Terry v. Ohio, 392 LS. 1, 9 (1968).

47 Rodriguez v. United States, 575 U.S. 348, 354 (2015).
48 United States v. Watson, 423 U.S. 4417(1976)

49 Greham v. Connor, 490 U.S. 38894(1989) CRS Legal Sidebar LSB1051Bplice Use of Force: Overview and
Considerations for Congresby Michael A. Foste(July 10, 2020).

501d. at 396.

51 Tennessee \Garner, 471 U.S.,I7-8 (1985)

52|d. at 11.

53 Coley v. Lucas County, Ohio, 799 F. 3d 53@0 (6th Cir. 2015).
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reasonablaencies iwhere an 1ndividual wa s unrestrari
seriows har m.

Current Federal Regulation of

Legislating within the scope VForngree sesn uhmes ad mralc tf
mul tipl e rsetgautluattees ftehdaetr al, st¥Redemamld downtls |1 Rkavy
supplemented those statut orry aatuetdh odroicttirei sn ewi tdhe fcie
contours of 1liabiPPThex e abtr amazllhd @ e p Imd fgecdoenrdaule It € i n
regulation of law enfedercrmbnDe¢panthmidvinlgfarchd »0gt
criminal investiga®anodnsi npfl epmoelnitcact imoims coofn dfuecd e r a 1
data collecMhons iseictsiewmé mpieswtsiemg sl egal authoritie
federal regulation of law enforcement, including
practices of unconstitutional policing, individrt
mi sconduct, gyvfeammleamw dnfadbriddment misconduct, a
to spur state and local compliance with federal
DOJ Civil Enforcement

A primary met hod of enforcing the various const.i
Sectionfth26W¥ilobent Crime Control anedndllwe £nforce
the DOJ to sue state and local police® department
Congress passed the statute ivni dtehoe dfwadktoes goef wi del
Angeles police tsetatmpnbgl,a coklnunbobtionrgi$Sta hRdoedqnueeyn tKliyn g .
Section 12601 has served as a primary tool for t
with the Constitution by statldhiand ulbboealt iloamwdd s f
Sectitsi pr ocedures, relevant comnsenfifatdeomadt coatsii art
recent years.

Sectlizo6) 1Requirements and Procedures

Section 1260U. Atutt homwmaygeGendhrabr temsnt bdgentitawf
“engag[ing] in a pailttthadmporvesapersenofofondghts
immunities secured or protected B%NThehes tCaotnusttei t ut

54 Williams v. City of Cleveland, Miss., 736 F. 3d 6&88 (4th Cir. 2013).

55 Seesupra“Constitutilmal Authorities for Congressional Action on Police Reforin
5 Sedinfra “DOJ Civil Enforcement Séction 1983 The“Federal Tort Claims Act”
57 Sednfra “TheBivensDoctring “Qudlified Immunity ~

58 Seeinfra “DOJ Civil Enforcement ”

59 Sedinfra “Grant Conditions and Data Collectior?

6034 U.S.C. § 12601The provision wasriginally codified as 42 U.S.C. § 14141.

61 Koon v. United States, 518 U.S. 81, 87 (1996); Stephen Ruileral Enforcement of Police Refqré?
ForDHAM L. REv. 3189, 3191 (2014 hiraag BaingndDana MulhauseiThe Trump Administration Abandoned a
Proven Way to Reduce Police ViolendésH. PosT (June 9, 2020), at
https://www.washingtonpost.com/outlook/2020/06/09/trypagterror-practice/(last visited Sept. 10, 2020)he
Rodney King video footage is https://abcnews@com/Archives/video/mareh99%rodneyking-videotaped758031
(last visited Sept. 10, 2020).

6234 U.S.C. § 12601(a).
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provides no privmitreg rtilgat iofdiacitdwifiMe meavnant s ue
DOJ cannot sue for money and instea¥Seaeatmi omly s e
12601 tchEe®@k s¢gxpl‘geaasegcd areward changing polices, p
al aw enf or c.e®chret fpaagtetnecryn “ovth i wtha d tsi aatd hseor ussteadt uitne s
aut horizing t lise eAntftoorrcneenyennGeegn etrbaglni nasisolated, s
inci’dwewmm;gdoi ngemastede routimet,ufoer of a general:i

Constitutional Violations and Section 12601
%PUUUOwWwHOUUUT OWEODOE w%Pi UT w O OEOI OUws5DOOEUDOC
m requent focus of Section 12601

h

Perhaps the ost f

Amendment violations, whi c mdygtentlaode, i mpdopese
force. As noted above, the Supreme Court has c¢on
l aw enforcement searches, “eciaszswifasbil aaw r est s, anc
enforcement officers must ‘rseaatsiosnfafboleesnecastsh t I age l e ¢
intrusion —wspoonp ,a speearrscohn "F et z u ns t a dsn dd, eacaninseipof nf itcoe
stop an individudrle anbsinte b df°ApumEpreniobod by
inarticulable suspici®rwysdeans cn wti othadti otnbi o fs tt drec
justify a Section 12601 action.

For example, investigation of the Warren Police
impoper strip and bwohdyt ecaar vhi,t yNeswdaJreicrdseepyp Count y

Ar i ziomvaestigators discovered wide®Spreecaidf itchaelflty ,o f
Maricopa County deputiestromihidallty] mdMaezylda sdna l 1

anNew OrlewinsDiOaJnai,denti fied pafRQ@J nasl soof burnol wagwhftu It
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While the foregoing investigations focused on pe
violations, any constitutional violations can j1t
uncovered in Sectionuld2a0 lalilmewesdt iFg aftt iho Msmelmasne inr

631d. § 12601(b). Privatparties may sue undé U.S.C. § 1983discussedhfra.
64 SeeBains and Mulhausesupranote 61

65U.S.DEP'T OF JUSTICE, THE CIVIL RIGHTS DIVISION’S PATTERN AND PRACTICE POLICE REFORMWORK: 1994 PRESENT,
at20(2017),https://www.justice.gov/crt/file/922421/download

66 United States v. Johnson, 122 F. Supp. 3d 272, 348 (M.D.N.C. 2015).

87 Terry v. Ohio, 392 U.S.,110, 30(1968).

68 U.S.DEP'T OF JUSTICE, INVESTIGATION OF THENEWARK POLICE DEPARTMENT, at 7 (July 22, 2014),
https://www.justice.gov/sites/default/files/crt/legacy/2014/@miRwark_findings_-22-14.pdf#page=10

69 United States v. Powell, 666 F.3d 180,48% (4t h Cir. 2011) (noting “reasonable s
objective basis for suspecting” wrongdoing).

O Floyd v. City of New York, 959 F. Supp. 2d 540, §&7D.N.Y. 2013).

"1 U.S.DEP'T OF JUSTICE, SPECIAL LITIGATION SECTION CASE SUMMARIES, https://www.justice.gov/crt/speckitigation-
sectioncasesummarés/download#WPQast visited August 31, 2020).

72Melendres v. Maricopa Cty., 897 F.3d 1217, 1220 (9th Cir. 2@&8), denied sub nogrMaricopa Cty., Arizona v.
de Jesus Ortega Melendres, 140 S. Ct. 96 (2019).

73 Special Litigation Section Case Summarssra note 71

741d.
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determine whether a police department has engage

75 THE CIvIL RIGHTS DIVISION’S PATTERN AND PRACTICE POLICE REFORMWORK, supranote 65, ati7.

76 Special Litigation Section Case Summarssgranote 71 U.S.DEP’T OF JUSTICE, INVESTIGATION OF THEBALTIMORE
CiTy PoLiceE DEPARTMENT119(Aug. 10, 2016)https://www.justice.gov/crt/file/883296/download

“TCompl. at 3, United States v. Town of Colo. City, No. 3C\2-8123-HRH, 2012 WL 12842256, at *2 (D. Ariz.
Nov. 29, 2012).Complaint available at
https://www.justice.gov/sites/default/filestibegacy/2012/07/18/coloradocity_complaini26-12.pdf#page=3

78.S.CoNsT. amend. XIV;INVESTIGATION OF THEBALTIMORE CITY PoLICE DEPARTMENT, supranote76 at 47 U.S.
DEP’T OF JUSTICE, INVESTIGATION OF THENEW ORLEANS POLICE DEPARTMENT59 (Mar. 16, 2011),
https://www.justice.gov/sites/default/files/crt/legacy/2011/03/17/nopd_reparT.pkdf VI of the Civil Rights Act of
1964also authorizes these suits for departments with federal funding. 42 § 3)00d. DOJ has invoked Title VI for
targeted enforcemeandfor underpolicing, for example, situations where polixovided no translation services and
routinely failed to respond to calls seekimglice assistance in a language other than EngNs#ESTIGATION OF THE
NEw ORLEANS PoLICE DEPARTMENT, supranote78, at xii. For further discussion of racial profiling, SERS Legal
Sidebar LSB10524&acial Profiling: Constitutional and Statutory Cadsrations for Congresdy April J. Anderson
(July 24, 2020).

®“Melendres v. Arpaio, 989 F. Supp. 2d 822, 827 (D. Ariz. 2
F.3d 1254 (9th Cir. 2015).

8 Floyd v. City of New York, 959 F. Supp. 2d 540, 563 (S.D.N.Y. 2013).
81 Whren v. United States, 517 U.S. 806, 813 (1996).

82The DOJ may pursue disparate impact claims under Title VI. In these case€Xmeed not show intentional

discrimination; it caridentify practices that have a disproportionate effeetc a us e of race that is “uni
a v o i dnEdTieATION oF THENEWARK POLICE DEPARTMENT, supranote 68, at 17To prevail,the DOJ must

identify a police practice causing a disparate iobpand the police department may then defend the practtoe if

department cashow thasaid practicés necessary for proper law enforceméaitat 19 Because it is hard to prove

that officers or departmenitstendedto discriminate, Title VI can soatimes be invoked more easily against faased

enforcement actions.

83 Floyd, 959 F. Supp. at 662.
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84 INVESTIGATION OF THEBALTIMORE CITY PoLICE DEP'T, supranote 76, at 4INVESTIGATION OF THENEWARK POLICE
DeP’T, supranote 68, at 2, 1-@1.

85 See Id; Melendres v. Arpaio, 989 F. Supp. 2d 822, 827 (D. Ariz. 2013), adhered to, NO7-02513PHX-GMS,
2013 WL 5498218 (D. Ari z. Oct . 2, 2013), aff’>d in part, v
F.3d 1254 (9th Cir. 2015https://www.justice.gov/crt/file/890351/download

86 SpECIAL LITIGATION SECTION CASE SUMMARIES, supranote 72 U. S . D e plLetter fromf ThdmassEt Rerez
Assistant Attorney General, Departmentostice to Bill Montgomery County Attorney, Maricopa Coungy (Dec.
15, 2011) https://www.justice.gov/sites/default/files/crt/legacy/2011152mcso_findletter_1325-11.pdf

87 SPECIAL LITIGATION SECTION CASE SUMMARIES, supranote 71
88 INVESTIGATION OF THENEW ORLEANS POLICE DEP'T, supranote 78, at 32, 34
891d. at 32, 34, 4%1.

90 SPECIAL LITIGATION SECTION CASE SUMMARIES, supranote71. The DOJ has also sought remedies for police
discrimination based on sexual orientati®Ae CiviL RIGHTSDIv. S'PATTERN AND PRACTICE PoLICE REFORMWORK,
supranote65, at 7.

%134 U.S.C§12601(b).

92 United States v. City of Columbus, No. CIV.A.2:99CV1097, 2000 WL 1133166, at *9 (S.D. Ohio Aug. 3, 2000),
https://www.clearinghouse.net/chDocs/public/PN-0001-0046.pdf

93 THE CIvIL RIGHTS DIV. SPATTERN AND PRACTICE POLICE REFORMWORK, supranote 65, at 22
%|d. at 18.
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9d. at 21;See, e.gl.etter from Shanetta Y. Cutla®pecial Litigation Section, U.S. Dept. of JusticeRoosevelt F.

Dorn, Mayor, City of Inglewoo¢d Ca (Dec. 28, 2009),
https://www.justice.gov/sites/default/files/crt/legacy/2010/12/15/inglewood_pd_Jail_findigs-09.pdf

9 THE CIvIL RIGHTS DIV. SPATTERN AND PRACTICE POLICE REFORMWORK, supranote 65, at 20

971d. at 2728, 3132;

%81d. at 24.

991d. at 35.

100 Megan Cassidyjudge strips Arpaio of some internal affairs oversigie ARIzoNA REPUBLIC (July 21, 2016),
https://www.usatoday.com/story/news/natioow/2016/07/21/judgstripsarpaicinternalaffairsoversight/87412472/

(last visited Sept. 10,020).

101 Heckler v. Chaney, 470 U.S. 821, 834 (1985).

102y, S. DEPT. OF JUSTICE, INVESTIGATION OF THESPRINGFIELD, MASSACHUSETTSPOLICE DEPARTMENT S NARCOTICS

BUREAU (July 8, 2020)https://www.justice.gov/crt/casgocument/file/1292961/downloasgee als@GPECIAL

LITIGATION SECTION CASE SUMMARIES, supranote 71 Transcriptof At t orney Gener al William Barr o
Nation, > ( Htpstlwwwkhsne®sicantnews/bilar-georgefloyd-protestsbim-facethe-nationtranscript/

(last visited Sept. 10, 202@)oting the DOJ has openede new investigation under Trump).

103 Joshua M. Chanile got i ated Justice? The Legal, Administrative, an
Police Misconduct Refornat 196 (June 6, 2011)r{published Ph. DdissertationAmerican University,
https://www.ncjrs.gov/pdffiles1/nij/grants/237957.pdf#page=212

104 Rushinsupranote 61, at 3232
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DOJ] Criminal Enforcement
In additionopoacti veie oanfoecament, aDrOge smabya sael & o
on law enforcemeontvimioanowmducthe Aederal c¢criminal
(Section 242) makes it a c¢crime for government
subject any person to ardghtsvetiompofefddéfetlkbsy
based orns ar apceer.s on
Section 242 eci mofnathees Clirvimh WeghgsmaAnde d fad @ 66
br oadehnee dst at ut e i nc oln8s7t4i tpuutrisoovnaarln favuotcheotosfhtey pr ot e
the Fourteenth “Ampndment t"UAltolgghdh tComgress has
the statute several times since theén camd changec
prohibition has changed little since the ninetece
imposes criminpdr pemaddtesgohonngfdangntew, stat
regul atiomwhoor custom

willfully subjects any person. . to [1] the deprivation of any rights, privileges, or

immunities secured or protected by the Constitution or laws of the United, Statef?]

different punishments, pains, or penalties, on account of such person being an alien, or by

reason of his color, or race, than are prescribed for the punishment of ilizéns
A simple violation of the sttoatautyee aif$ fi mb opiksi ksgolnl. e
injury results, the offender may be fined and/ or
other aggravating factors are present, Section
years t o hl isfeenoern cac .d e at

105 Connor Maxwell & Danyelle SolomoiExpanding the Authority of State Atteys General to Combat Police

Misconduct CENTER FORAMERICAN PROGRESS(December 12, 2018),
https://cdn.americanprogress.org/content/uploads/2018/12/11084336/PoliceAccountability_.pdf?_ga=2.188590440.192
2505801.1598912009173309197.1598912009

106 Special Litigation Section Case Summarssranote 71

107THE CiviL RIGHTS DIV. SPATTERN AND PRACTICE POLICE REFORMWORK, Supra note 65, at 8
108 Rushin,supranote 61 at 3193, 3230

1091d. at 3230.

11014 Stat. 2730, § 2 (39th Cong. 1866).

111 SeeUnited States v. Pric883 U.S. 78780203 (1966)

11218 U.S.C. § 242

13 See id.

114 See idWhile Section 242 provides for a death sentence in certain circumstanc@enstiution forbids death
sentences for nehomicide offensesSeeCoker v. Geagia, 433 U.S. 584, 5971.977).
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Acting Under Color of Law
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aut hournidzeerd st at—ef oar elxamanpll el,abecause th%y abused
Ofduty law enforcement oéélcens2m2y1ﬁlsbebeas‘ubp
their off¥"Montovapacatyerson need not actually b
of ficial to act under color of “hatwribmthbhg as b

11518 U.S.C. § 241.

116 The statutes provide no private right of@ekment, meaning that victims of official misconduct cannot sue under

Section 241 or 242. A victim of conduct that violates Section 242 may be able to bring a separate undesu4if

U.S.C. § 1983 orfor federal officersunderthe Bivensdoctrine.SeeBivens v. Six Unknown Named Agen#03 U.S.

388(1971). However, the doctrire qualified immunity may i mi t o f f i Sednfrd “Qualifidd iImmbinity; i t y .

see alsaCRS Legal Sidebar LSB1049%0licing the Police: Qualified Immunity and Considerations for Congitegs

Whitney K. Novak(July 25, 2020).

117 United States v. Lanier, 520.8) 259, 264(1997).

118See, e.g.18 U.S.C. 88 245, 249; 42 U.S.C. §§ 1981, 1983.

9SeeScrews v. United States, 325 U.S. 91, Addfessingl 94 5) ; U. S.
Police Misconductaws Enforced by the Department of Justhagps://www.justice.gov/crt/addressipplice-
misconduciaws-enforceddepartmenjustice(last visited Sept. 10, 2020).

120 5eeScrews 325 U.S. at 110.

121 For instance, in one leading case, a Georgia sheriff who arrested a black man on suspicion of theft and then beat him

to death argued that he did not act under color of state law becakdértgevas illegal under Georgia law. The

Supreme Court rejected that argument, explaining that “[a]
are included whether they hew 6Gaews3B5USIlailile of their authori
22y, S. Dep’ >t of Jus t LawEnforc€ment MisconRlutttpss:fvwavw.jDstice.gov/crtiaw
enforcementmisconduc{last visited Sept. 10, 2020)
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123 For exampé, inUnited States v. Prigghe Supreme Court held that private individuals who conspired with law
enforcement to murder three civil rights workers could be charged under Secti@8242S. 787794(1966)

124See, e.gScrews325 U.S. at 11l (stagythat  a ct s of [law enforcement] officers 1in
pursuits are plainly excluded?”).

12518 U.S.C. § 242.

126 SeeBlessing v. Freestone, 520 U.S. 329,-340(1997);.CRS Legal Sidebar LSB10320purts Split on Whether
Private Individuals Can Sue to Challenge States’ Medi cai d
of I), by Wen W. Shei@uly 3, 2010).

127 SeeCallanan v. United States, 364 U. S. 587, 596 (1961) (explaining that the rule of lenity is used to resolve
statutory ambiguity in favor of a criminal defendant).

128 Seesupra“Section 5 of the Fourteenth Amendment and RegulatingE@farcement ”
129 SeeMcDonald v. City of Chicago)lll, 561 U.S. 7422010.

130 See, e.gUnited States v. Clag, 313 US 299, 307.941).

131 See, e.g.United Sates v. Barnes, 8903 910, 921 (10th Cir2018.

132See, e.gScrews v. United State825 U.S. 91, 107 (1945)nited States v. Lanier, 520.8) 259, 261(1997);
United States v. Delerme, 457 F.2d 156, 161 (3d1Gir2).

133 5ee, e.g.United States. Johnstone, 107 F. 3d 20#08(3d Cir. 1997).
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ThScr eWwsarraelciadgitnhazte di ts interpidtfetednfobmSebhbei an
ment 8 standard ion odrtiaminn aal ccoantsvli sc.tpillounr afloirt ya ecxrpil

134 See, e.gUnited States v. Bradley, 196 F.3d 762, 764 (7th Cir. 1999); United States v. Reese, 2 F.3d 870, 880 (9th
Cir. 1993).

135 SeePaul Lewis Federal Officials May Use LittkKnown Civil Rights State in Police Shooting Cas€etHE
GuARDIAN (Dec. 24, 2014)http://www.theguardian.comsnews2014Hecl4federatreviewmichaelbrown-eric-
garnercrawfordhamilton(last visited Sept. 10, 2020)

13618 U.S.C. § 242.
137 See, e.gUnited States v. Peterson, 509 F. 2d,4082(D.C. Cir.1974.

138 David Dante TrouttScrews, Koon, and Routine Aberrations: the Use of Fictional Narraitiveslice Brutality
Prosecutions74N.Y.U. L. Rev. 18, 49 (2018) (quoting Victor Rotnem, Address Before the National Bar Association,
Chicago, Ill. (Dec. 4, 1944)).

139 See, e.g.United States. Smart, 58 F. 3d 800, 804 n.1 (10th C008).
14018 U.S.C. § 242.

141325 U.S. 91 (1945). e main opinion irScrewswas joined by only four justices, bhinding opinions of the
Supreme Couttave since adopted its analysiee, e.gnited States v. Lanier, 520.8) 259, 267 (1997).

1425crews 325 U.Sat 94.
14319, at 105.
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t he pr ousseucamitkiyons how t hat the defendant i1intention
the action was probhebutedsbyprHawarbbty need not s
knew the conduct at issue was 1il"M™Hgwtver, specifi
Section 242 imposes criminads Jiabdlcittlyetf orexaodmist

“‘broadland deduamipmeaagessisaf erpret the Constitution

expressly enumerated in thé*Pl@Qonshtwistemtcit @amcens , p 1t iha
pluralitytflobee whoedenforced | ocfadr Ilmawn t odamnyt hmsi gtha
meanwhile could not find ocwime whet bdr dwkatprtote y
1 a>%W8I n t he Sicea wp Wafr sutlchhet w, c ons t r uscetriioonu swovualgdu ernaeissse
conc:erns

Under that test a local law enforcementadf violatedSection 242hnd commits a federal
offense for which he can be sent to the penitentiary if he does an act which some court later
holds deprives a person of due process of law. And he is a criminal though his motive was
pure and though his paose was unrelated to the disregarfd amy constitutional
guaranteé®’

To avoid tmlaur aleistuy tigm nahleSiad e tdti hteh arrd s eccarstei on mu s t
the defcamdamecihfaide intent to deprive a person of
decision or "W¥Smefiefiehdaaf Lawnotbesau$é hel ack ¢
aware that what thewhioeb tbe PHoatwtedlyd dahlzi tdyg
explainkd dpfuampbdanrt need not be expressed; it ma:
from atbmshences atit™ ndant on the act.

Much of t h&c raénmd iycsaiSteecsit n2084 2 t r e ¢ vhiagt® wac pum meo f t

of ficial intended toofiwhath &hspoetftiffcerfedehet
For instanceSct wws d afffe hwdhatomtbdiamt t h a mdhein his ¢
pluralityheodvontct udesd smhdgtw neenroaulglhy "tb aals pawlpto steh e
arrest é&iet; waast heerces s ary f ddee f[etnhdea njtu]r yhja dt ot hfei npdu rt)
deprive rt heef par icsoomsegi t theomalht icphattheat thad by
or d’&4Hlo.we ver, ot heSc rppolstriaolnist yo fo ptihnei on coul d s ugog
ment al state reqtuhaepnlewmnt a |“ffiper K dncstt athhcdathaayt he de f e
not have been thtnokinse gnoitn ncaotnesrtiiatlu ttwidwendaelp 1t hed ra a
citizen of a rsi gphrto taencdt etdh abty?*TFhikgehpCowvman § i t yt fam t he
t hat Section 242 Hedendaatsi museéecklesisomds sregard
or guariamdieeasting it might suffice for a defenda
violate a coMstitutional right.

Lower federal courts vary 1in Soorwe WBEhheey Ua pSp. 1 yC otulr et
Appeals for the Fifth Circuit‘commuitted whhtunaavwi
1441d. at 96.

1451d. at 95.

1461d, at 97.

147|d-

148]d. at 103.

1491d. at 104.

1501d. at 106.

1511d. at 107.

152|d. at 106.

153|d_
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ely with the specific intent to do sor

ther td tdhi'®'Blyaew.oat raestdi thegdlt S. Cour t
the Third Circui“4Scrwwishe tr eamantdRheardsg ctfehladtl a rhiatty ,i t
sufficientexhidbideflendakt ess disrega¥Pd for a coi
Ovelr,alhowever, t’sh ei nStueprrperneet aCtoiuvornt of t he will ful n
in what some view as a signifi®ant hurdle to bri

and purpos
purpose ei

Private RighQisvidf LAcatbiiolni:ty for Law En
Of ficers

In addiciondtiemidbhael penalties dis caulslpoevdvabeve, ]
acttodg spursuci mpdsegacioinl tloi abrbksuth as povtécmement
of f +—whops vi olloantset itthiich i nsubs¢theéeéipni hhswufslkdetal
provide remedies for constitutional violations ¢
u. S. C §1983 (Section 19c8r3e)a,t etdh ec acuosrBri evsépnoancdviinogn j
Si x Unknown Named Agent ,afndFedter &Fle dBuméadooft Kt
(FTCA) . This subsection also discussesté¢the qual:i
immumsteyd to shieldipublicphbodfupnbdBeiwry @ @mS8esct i on

1983

Section 1983

Akey fleadwrdadsi gned to prevent ansdt ateedraend lcomsslt i
gover nme nYe catcitoonr s1 9183 .t hPea sGiewi la sRipghtts oAct of 18"
t he KKux KI¥™Se cAtciton 1983 protodesescoveausnonef aamn
injunc tfiovreh er edleiperfi vati on of any rights, privileg
Constit ut’iboyn aannyd pletnwsdar acolag of any statute, o
custom, or usage, t'WAtsyaanpyp ISitead et oort lTfe conduct of
ection 1983 provides a 1 egaslt arteemeodryo Ffboecre bi rnpdoi [vii cc

S

actumder t hset actoel corviobfbaa b dlseWwaspli a unti ofithhle ri ght s .
right to be free from exces®Awval ofgSiezcitnigopndd ® 8B he
to the role common law tort atheoSspheme Coudett
described this avivtid] rdighporemthicedayt asgfoherished
constitutigdg®al guarantees

Section 1983 suits often name i1individual l aw entf
circumstances, plaintiffs may wuse Section 1983 t
154 United States v. Garza, 754 F. 2d 120210 (5th Cir. 1985).

155 United Statesv. Johnstone, 107 F. 3d 2@D8 (3d Cir. 1997).

1561d, at 209. InJohnstonethe Third Circutu p he1d a jury instruction stating both t
done voluntarily and intentionally, and withryaeould peci fic in
“find that a defendant acted with the required specific 1in
Constitution or with the pddrat203210l ar constitutional right i

157 SeeMichael J. Pasto Tragedy and £rime?Amadou Diallo, Specific Intent, and the Federal Prosecution of
Civil Rights Violations6 N.Y.U. J.LEGIS. & Pus. PoL’y 171,172 (2002).

158 Monell v. Dep't of Soc. Servs. of City of New York, 436 U.S. 658, 665 (1978).
15942 U.S.C. § 1983.

160 Graham v. ©nnor, 490 U.S. 386, 3994 (1989).

161 0wen v. Independence, 4453J622, 651 (1980).
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goveramentmMenmnel I v. Depart men iC doefd HiSaotc iaal Ser vi ce
munici p%leirtssyuijse @at t o suifHowdever Sethbhe€®@dipB83fur
that a local govdrmomrmamt imgmurgt ihddswcadadd agdrly
under thftespendeggtthegpéridoctrine that an empl oye
or wrongful a Jd®Rsatohfe rMoOsumtdieprS egyeeon. 1983 plainti
hat an i nj Uproyl isctye tosrf fctruvsen omii*® hc s paétquiyres a s how
,dtthr douwgh del i berate cwagd incoivei ntghhef bmuwmi ¢ thea li intj yur 3
1 &®2&nd that the viutdheti petaty ttheded fS&r ¢thad tao

olatioml oaf @ompatitwti onal 8T hisst aet xuat cotriyn g isgthat n dw
d one ctoommesnsmarhtdo ctilpati sl pabttitg®ly a dead 1ett

— < = o,

h
]
i
c
TheDYIDOWt rine
A

s discussed abodvees, i gSneecdt itoon plr9e8vie mwta sand redress
commibtg tealt e @odelk aema et carcatlo rdso wiesw gbre,y onds t he st at

rea®Monetheless, the Supreme Court has recognize
theedwpmovimeSection 1983, for individuals seekin
federal 1law enforcememBti veefnfsi ever sS.i XxI ddJn&k nlowhl Ndaanei
Feder al Bur eluhoefSiNparemttad ishyasth eidnr cl ui mmsi tt aendc ecsi,

“victims of a constitutional violation by a fede
the official in federal court despitlen the absenc
Bi vientshe plaintiff fpilodd fadelrailmnagaionsitcsa agrau s
what he alleged to be an unconstitutional searct
Ame n d H¥Trhte. Ciomurhto,l d hegpihanti ff could pursue mone
Fourth Amendmeaed that mwherafederallyvapdeoedected r
plaintiff 1is —ewhteitthleed tthamata rreemmeddyy i sThasutorily
the Court implied a private cause of action for
Amendment Wiolations.

The Court implied a remedy for constitutional vi

circumstan8eév.efilsd 1o vBDidVEg9s cwu.s eRassamrt held that

istrative assisntadmwmtr geamdscsuwe ddias cCdmg mass man
f

admin

damages or violating the equal protsecDtuieon princ
Proces sA@lda uysecarCdralt £an,ih.e &roeuernBievxeteesneddeyd tao a
federals peast eosereking money damages against the I

162436 U.S. 658690(1978)

1631d. at 694.

164 |d

5Bo ar d o of Bryam&tyyv. Brown, 520 U.S. 397, 404997).
166|d, at 411.

167 Avidan Y. Cover RevisionisiMunicipal Liability, 52 GA. L. Rev. 375, 379 (2018).
168 District of Columbia v. Carter, 409.8. 418, 424 (1973).

169403 U.S. 388 (1971).

170 Carlson v. Green, 446.8. 14, 18 (1980).

171Bivens 403 U.S. at 389.

172|d. at 392.

173|d_

174442 U.S. 228, 248 (1979).
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The Supreme Court has not iBhpleimesd @h0meyw acrasuse of
example, the CBiuveprasledy] a nEdr $ o Amc¢adhent s ui
eral impls@&wemhah Amendment cases brought agai:
er contract with faen dFRidfetram | AmBearsdmennmo i g Pr i s or
eral government iist errfoepredMdpee rwWigthlt sa clomnt d mwmredr
nd oBi Veamhe dinegs in Zi glAAbObl#d Wllek,d stiihoen Cour t

sidered d fthBiavaeveasieldayb ifloirt sai girmaeamps by @aDnArab or
th Aseinthoddhad been detained f paltltoddilmsg. t he Serj
lining to extcobsehbadBsivediscdeethde@purhe Cou
adpted a far m3ire alaludawiomg reoaawery under judici

Qo *rHhge Hhr
o o 0" o3 o0
[ =i = BN ¢ I o i « R o Tl s}

3

«

action, 1 eco@niigzniinfgi ctahnatt sitdeppo suenndse rp rsienpcairpalteiso nf or
to determine that it hasethecawmskooniftuction. foo
against federal officials 1in®¥WirdwingoitsemsdCoagrt
role to creatthee s@octhr td heeee e nddye B ia d @ df s ttt doieabee

13

disfavoredyj®dicial activit

ThAbb&surt propdadtedt ast woo Bieveasd hye iwhed haeirl abl
First, the Court 1 o0oo0k%eavt cWhtcahtcaltd ri st,h ewhceatshee rp rtehsec
differs meaningfull yBfveamelly hhsebeensest swhbirsh
Bi v.®mas i ©ar N88acond, if the case does present a 1
whet her “stpheecriea’ls pfaancsteolrisn g agai HCendradt tmwg tah imse me
analysis, accardi sgopPhHowtethon@EThmetc,Cphues has declii
extBinhdeamedies in cases implicating 1issues more
afederal Posamalermaltid8al relations

Applying this tlde @nndeeazr lyi. ctriMetstdiosu ryte adBicii@ me d t o ¢
remedy in a case involving a Unitegedtadtes Bor dece
Mexican national who was-Meri ¢ b &HMedeor hmldii heg,oft

Court idetdertthat t he‘ne avs € 'Obmet ceaxwts eu nidterrebsmsy d E ve d a
shootingaktifhomgh the plaintiffs invoked the s ame

175446 U.S. 14, 19 (1980).

176 Ziglar v. Abbasi, 137 S. Ct. 1843, 1857 (2017).

177Bush v. Lucas462 U.S. 367390(1983)

178 Minneci v. Pollard, 555 U.S. 118, 120 (2012); Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 63 (2001).
179Wilkie v. Robbins, 551 U.S. 537, 537 (2007).

180137 S. Ct. at 1843.

1811d, at 1853.

182|d. at 185556.

183|d, at 1857.

184|d. at 1859.

185|d. at 1857.

186 Hernandez v. Mesa, 140 S. Ct. 735, 743 (2020).

187 Bjvens v. Six Unknown Named Agents of Fed. Bureau of Nargot03 U.S. 388, 396.971)
188 Hernandez 140 S. Ct. at 74&.

1891d. at 739.
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Bi venmBavi &« he under meiamg nfgaf antl’$$°'Mw ad@re, ¥ etrheen ts pe ci al
factors analysis Bpirveecalsiedleyd beaxvtacund smifboidh ¢atfyma g e s
remedy for incidents arising on foreign soil 1 mrg
ounseling hesi tBatvieammstah butc omxtteexrtdi ng

Despite theseBilvénistartiBme,s Etmiae tt hleas eBipbhansg zed th
itda&wefbbtt1l”?dhlea wowmrtti nues to allow claims again:
money damages in thkas hakbeeddmitedogontzedst sinclu
federal |l aw enforcement officesucfcdmsavmsol ations
alleging exce¥®Ndmwet lueslee sosf, feoowvemr if a federal cou
aBi veame dayn faolrl eged constitutional dvsehasednblY o:
qualifieraymmanéttyheless shield®Amat, feekeamuasle of f
Court has reexlpurcetesasneceenBdt twisthnes ttroi enve ctgsn ts @ xme
commentatothiasrguditchatl BiewBéasvienst iinnd ievxitdeunadlisn gwi
civil damages remedy against many federal actor s
rigfts.

The Federal Tort Claims Act
The FTCA aslcaovipmedydfor the wrongful acts of fed
Su

federal Il aw enforcement bject tothvarious exce
FTCA nactlddd#6ild ows plaintiffs to sue the United S
certygpas of state law tofThechh@AwWaene byoTdas e mp
federal sovdmei gmiitmmurmriatsy s—siuncvho lavi snge gtl ol rgteinoces

committed by United States empl ®Weadsikievehsn t he
claim, an action br ou gahgta ipni$rts atemet nSit @nt setls et FT CA i s
individua®Apelmpilnotyiefef. may not sue the United Stat
until heehawshtes fdadmitniins ttehhee vaantr €ddrel agency.

Generally, plaintiinftfesnmiesoyn dolecttmirtetcod ebry foeder al
empl o YHewe vdO7Z4dinnrespons aektnoo cak sderruige se mofifo r ¢ € me n t
private homes performednftysCé6andeest bmewndaed ot he me

190|d. at 744.

1911d, at 749.

192Ziglar v. Abbasi, 137 S. Ct. 1843, 1848 (2017).

193 See, e.gBueno Diaz v. Mercurio, 442 F. Supp. 3d 701, 712 (S.D.N.Y. 2020)
194 Seeinfra “Qualified Immunity >

195 Mark Joseph Sterlde mocr at s’ Police Reform Bi3AE(ue,L020)eder al Agent s
https://slate.com/newandpolitics/2020/06/democrasolice-reformbill -federatagents.htm(last visited Sept 11,
2020)

196 SeeCRS Report R4573Zhe Federal Tort Claims Act (FTCA): A Legal Overvigy Kevin M. Lewis(Nov. 20,
2019).

197 evin v. United States, 568 U.S. 503, 50 (2013)

198 Daniel A. Morris,Federal Employees' Liability Since the FedeEanployees Liability Reform & Tort Compensation
Act of 1988 (the Westfall AcB5CREIGHTONL. REv. 73, 82(1991)

19928 U.S.C. § 2675(a).
2001¢. § 2680(h).

201 James E. Pfander & David BaltmarfRgthinkingBivens Legitimacy and Constitutional Adjudicatipf8 Geo. L.J.
117, 132 (2009)
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allow forntdmnmt msefn aalfs staourltts, battery, false 1impris
process, and malicious prosecution c¢ érhietted by
amendment “ianppltigattoe or | &we € n ifemdyx emfefhitc corf fa fc et
United States who is empowered by law to (1) exe
arrfetsviolatio#s of Federal 1 aw.

Congress enacted the yl 9t7Mr eFelT CyAe aarmse nadfmteenrt tnheeca r3 u p
Biveéasi sion. Sipr@aeddwdr0t, clhaeri fied that the 1974 am
noptr eeBptvedhrsmemaning that tBéevpasmedyaWwbdy aveatedtl
to plaintiaflfsso wha ncego #ha FiT€CAckingmits decision,
emphasized that Congress hadBewxpasi dpexir ddlelse li,nt er
complementary hhe eGGo wrft aaltssoonhi ghlighted four f
Biemrse me dy “¢e § f eflethmwme t he FTCA and therefore should
brought wunder the FTCA:

1. t hBei veamedy, dwetchadmieragse s against individual o
ser vést arredt purpose,

2. a court may awar dBipwenmstti,v hvehdiBlBe@ige 2 lil 1y a
prohdduittss from awarding punitive damages ageé

3.a plaintiff cannot opt for a jury in an FTCA

4, an action under FTCA ne xwihsitcsh otnhley ailfl etgheed sntiastc
occurred has a lawprohibiting the conduct.

In 1988, Congress passed the Westfall Act to sub
FTCA ¢ asieedipirmg ect Federal employeesnfhkawm per s on
committed within the ®Compge ecfs ,t hheoiwre veemp 1 adyi mde mto t
Westfasllprocttections for individoandtiftdieiramnal mpi ol
t hus e fpfreccsteirvBei lvygar md@yher e FBTEA claims against th
States for certain intentional temtas nc ammiitltacdbd et
alonghiedeé¢Binieteesdi ons available against individual
of fi¥®Nandest hethesoslgtvs i ntpeopristieoeds of the FTCA to
s i mul traenceoavuesdt yr bot h BhoeeBBECAngndhas in some jur
plaintiffs must choose whBitW&8"2s to proceed under

Qualified I mmunity

While federal law provides remedies for individu
constitutional violations, the doctrine of qual:i
shield fromscidvislc ulshseebdd dbcathywiwnae tppalr t i cul arly pr om

20228 U.S.C. § 2680(h).

203|C|.

204 Carlson v. Green, 446 U.S. 14, 23 (1980).

20519, at 20.

20614, at 20.

207 pyp, L. No. 100694, 102 stat. 4563 (BB).

208 gegPfander & Baltmanissupranote 201, at 134

209 Manning v. United States, 546 F.3d 430, 431 (7th Cir. 2008)

210 James E. Pfander & Neil Aggarw&ivens, the Judgment Bar, and the Perils of Dynamic TextyaismSr.
THOMASL.J.417, 418 (2011)
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Qualified i mmuandayt dd lae gsahld igtbadmstlrdniymeen tt hoaftf i ci al s
performing discretionary duties from civil 1iabi
or const i thGoivoenranlmernitg hotfsf.i ci als are entitled to
actions d&@leratrlwyi @elsatacdbl i shed statutory or const:
person wo ul’ d?Thhaev eS ukprroewne b sCeotrulbrattd hgqausa I i fi ed 1 mmunit
t wo 1 mpor tdtnhte imetecd etsat shod dumpudbblie wHdn ctilhdy axe
irresponsibly and the need to shield officials f
perform their”3ilthtei e smmrucha soqgrda bplryo.t ec“a i bnbus & he¢en
plainly i nhcoosnep ewheon tk noorwitn@*hnpdviol gi eet gevkawment

“pbreat hi’mg molen reasonable®®hcsonlengofofabhe Sndr
Cour tdr itvhiedlge fomdequalified 1dMimmonulbsgt awfatsi alo ehasiu
aganst government officials w@Quatefobdedmmuntihy
providesnommamliy yfrom civil da maggaeisn,s tbustuiftr om ha
altogefhthe doctrine apples, a case must be dis

Courtstapoptt avihaelnysliet er mi ning whether an offici:
immunity: (1) whethlhemaenttatcd sathenptiat mttiddal
(i f so, whether &heiweabtcnlsetairtluyt T@aosnhaalb triisgbhetd f t he

miscof®8uptremeprCawrdtent provides flexibility in a

courts the discretion to decide which prong to a
haf@Whet her cal erairglhyt dpsstnadbsl iosrft eth ed hetrour s of a 1 i |
suffici’esnot Ityh dtleeeavea aybl e official would have und:

violates® Whaen comgdwcting this anal ybseiysond ourts |1
debadthastemng legal pthecde¢hegas i®hhl ofhehe conduc

Qualified immunity is available for local and st
enforcement officers, teachers, or social worker
brought Bumwdbenrs t*#ianye al s o ci mmmA®y eyl i fied

211pearson v. Callahan, 555 U.S. 223, 231 (2009).
212Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
213 pearson 555 U.S. at 231.

214 Malley v. Briggs, 475 U.S. 335, 341 (1986).

215 Aghcroft v. AHKidd, 563 U.S. 731, 743 (2011).
216 pearson 555 U.S. at 231.

217|d_

2181d, at 232.

21919, at 236.

220 Ashcroft 563 at 741.

221 |d

222 Seesupra“TheBivensDoctring

223Zjglar v. Abbasi, 137 S. Ct. 1843855 (2017).
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Supr e me Gohuer td odgetivaell noépicedi i mmuni ty as part of
tionWh982* the modern qualified immunity test
st t1 %&2 Haohow v.*Fhd¢ zgemad gt of qegebidffaeadthmmu
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Fifteen yhHaarrlso whaetteGa g aniemd hraetc ot ghnei 22 o mmon | aw affor
government official sshkioanled ltelverh forfommmmadauie yi ntoer
duties and from potent hitdliys tdiinsgaubilsihnegd tqhuraelaitfsi codf
from abmmldAaidAtby.ol uteprmmiudes ya complete immunity
and is usually extended to, for example, the Pre
prosecutors act i BAbisno ltuhteei aic wnfufmbicti yh,,¢ PFrodvwicde s
higkvel odfeacztiad spmotection than those with 1ess
respons?PHovweimehre s Court guplonfined tmmianity is stil
ot heve gnmentt oo bfdl mmalesmnportance of a damages 71 e me
of c¢ciUwi t4lthes need to protect officials who are r1e.
related public interest in encouiTghiunsg tthhee vi gor
Couerstt a btlthes hmaddern test, granting qualified 1 mmu:
whose d¢bmedsucntot violate clearly established stat
reasonable persd?® would have known.

t hed ntl@ad owshe Supreme Coevrfinka stnhdeo orxepancuhd do ft ot h
t?¥H mre .e x ampl e, eoxnaemilneggdatle esrc hpu aalri fi ed 1 mmuni t
eme Court heardadbomi 200 0ngnwvkdnRBROd 6atpamnaic
t was cl*®hagilyt esn adbf imsahneyd eo fc awheisc h i nvol ved
ssive force in violation of the Fourth Amend
cials were entitl eadetyo dg ua Iniofti eadc ti mmu mvii toyl alt e

224Harlowv. Fitzgerald, 457 U.S. 800, 815982).
225pjerson v. Ray, 386 8. 547, 557 (1967).

226 |
227 Id
228 Id

at 555.

229 Harlow, 457 U.Sat 806-07.

230|d_
231|d_
232|4.
233|d_

at 811.
at 807.

at 818.

Z4KitKinports,The Supreme Court’s Qui et,l@®MpNalnReEV. @263(R06).Qual i fi ed | mi

235 Id
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establ i®Ihne dd elcaiwdi ng what constitutes clearly est
t h“eenerality at which the r#Recweamttl yl,e gtahle rQoluer ti s
emphasiaceldelayhestst ablishedwirtighspmasthbehge fened n
di fferences between the case at hand and the cas
violated wascfinr $ mmedscifacbnldiatnbte dbd x eenp b éfi cart he

2019 Cddye of Escondi dag, tGeal iCfoaurrni a ew.i eBuyendo ms c 1 a i
who alleged police used®®Fnttowinmg pPpasteinnidentets
abuse by a husband agadndo, hCal wibeni pplirespond:é
disturbance call at?®Afhtpeort s i dE maked omhacdcowpld.
inside thewhomd,atermamrnsdfaettienoube¢]l yhepwntd t
and pabtsrswsthep yet poAlni wef . fi cer took the man to the |
him, allegedly in?inihgldimginheheffioees was ent
immunity, the Coappr exmpimsi mneodn ¢ vhimetty tthaet e Het b €f i c
ma® clearly established right trmatglhaertrhalrl y be f1
clearly espradbHibihteadd [talwe officers from stopping
circum¥¥%lann cseos .h ol di ng, twheer Csoouarttt ernepjtesc tteod atnhael ol goi
case to another that generally 1 fipvaoslsvievde t he us-e
resilbyanacecri mMPhandtesadpeche rGocmmitec edemnitagseoetdhehe
need deont i fy a case where an officer under simil
Fourth Aif®ndment .

3T 1 w#l EEVUICDO WI Ewy ODUODU A

As courts have expanded the protections of qual:@i
doctrine has also increased. At least three majo
some scholars have atryg wheadsbtalsats d wmaltihfei ebdo whimpm mwufd ia
law Whotathe Court deter miné® stelve rdadc tsreipme adrei @ipn
Justiceha©iHomaated for r ésc oqnusaildiefriiendg itnhneu nGotuyr tj ur
these grourdst, tchregunomdg rn doctrine bears 1ittle

immunity and 1 ffsrteecawdch eree p rnégts kpaottl sitclaye cChoouircte 1 ac ks t
ma kaentdhwstur ps the rPole of Congress.

Ot hcerri t i ci sms of t he pdacttriicmel faopcpusi cmorieo no n wii ttsh
qualified immunity mno | ongerpuadhice wefsf iictisa lpo Ifiry
expense and distraction of 1itigation, and that

236 Id

237 Anderson v. Creighton, 483.8 635, 639 (1987).

238 City of Escondido, Calv. Emmons 139 S. Ct. 500, 50@019)
2391d. at 501.

24O|C|.

2411d, at 502.
2424

243 City of Escondido, Call39 S. Ctat 503.

244|d_

2451d. at 504.

246 SeeJoanna C. SchwartZhe Case Against Qualified Immuni®8NoTREDAME L. REv. 1797, 180%2018).

247Ziglar v. Abbasi, 137 S. Ct. 1843, 1871 (2017) (Thomas, J., disserBiagfer v. Bracey140 S. Ct. 18622020)
(Thomas, J., dissenting).
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248 SeeSchwartz supranote 246, at 1803.

249Richardson v. McKnight, 521 US 399, 411 (1997).

250 Joanna C. SchwartPolice Indemnification89N.Y.U. L. REv. 885, 890 (2014).
251 SeeSchwartz supra note 246, at 1814.

252 Stephen R. Reinhardfhe Demise of Habeas Corpus and the Rise of Qualified Immunity: The Court's Ever
Increasing Limitations on the Development and Ergarent of Constitutional Rights and Some Particularly
Unfortunate Consequencekl3MicH. L. Rev. 1219 1245 (2015).

253Kisela v. Hughes, 138 S. Ct. 1148, 1155 (2018) (Sotomayor, J., dissenting).

254 Mullenix v. Luna, 136 S. Ct. 305, 316 (2015) (Sotomayorlidsenting).

255 Andrew Chunggt. al, Shielded ReuTERs(May 8, 2020) https://www.reuters.com/investigates/speceport/usa
policeimmunity-scotus/last visited Sept. 11, 2020)

256|C|.

257 Scheuer v. Rhodes, 416 U.S. 2226(1974)

258 Richard G. SchotQualified Immunity How it Protects Law Enforcement OfficEB&I LAW ENFORCEMENT
BULLETIN (Sept. 1, 2012https://leb.fbi.gov/articles/legaligest/legaldigestqualified-immunity-how-it-protectslaw-
enforcemenbfficers (last visitel Sept, 11, 2010)

259 SeeBrief in Opposition to Petition for Writ of Certiorari at 24, Baxter v. Bradel) S. Ct. 18622019).

260 Agron L. Nielson & Christopher J. Walker, A Qualified Defense of Qualified Immu®&NoTREDAME L. REV.
1853 1856 (2018) n o t i athe Supfefna Gourt recently explaine&imble v. Marvel Entertainmenivhen it
comest o nonconst i tstaned eocniasli sh ocl adri rnigscausethoseawhaocthink thudlickary got °
t he i s s cantake theirohjectioracross the street, and Congress can correct any mistake it’'sées .
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the concern that qualified immunity 1s a signifi

example, @®aeopdiallyi foed immunity i1is rarely the
damages actions aga®™nst law enforcement end.

As tetbbeatd over qualifieddimmuansistgbroaneh nwifisgcht he
government should be resp¥BResddbdse foualicffioa diinmmu
judicially created, tihhehp&wpr, e meh oOBer d naryre,ivin & ¢
As mentioned abbdwve, vaomehmhghisewns oetalse modern appli
qualified immunity sl mel @& bsbuegrgmeesetx atnhiante dt.h eAnCdo ur t
preparing to r e’¥Q@tnhsecrhead shtrolwee vdeopertersisnes.k e pt i ci s m
Roberts Court will reverse course on its expans:i
generally 7 el uicnttaenrtp rteot aotf¥karnt tudr fnr i i ds ol yagr gsef s ¢

that even ifpléeteldpesemodl colme doctrine, the Cour
prece dbeenttt efrpuallign ed immunity wi®Wiihsaosigghall
noted H&ouent, htowe e g rac tneughebeenrt loyf peetstions to
involving qu#lified immunit.y.

Even without action from the Court, there may
qualified immunity. Beaausue tq wal isftiag it aonmgygu ai sndt ye r i
has wide aut homd.,t yort oe wvemre nadRekexspln 1 kgi ddbativeepr
regarding qualified immunity that have been 1ntr
more depth 18t er in this report

Grant Conditions and Data Collection

Beyond currenlti albaiwsi tiympoons ilnagw enf orcement office
government currently has authority to regulate
state and local law enforcement 1in theicderm of
fundingdawrae dt Begyrne Memorial Justice ®Amsdi stance
the Community Oriented PolHedeargalSegrvamte sp(COPSms
provide valuable assistance fsoeretkestatppamntd. | Bbemnl
instance, CQHS ogaewdnd f diraoehmernet aadgdeintpivoancahla soef f i c e
new equipment, combat methamphetamine productior

261 Joanna C. Schwartklow Qualified Immunity Fails127YALE L.J. 2, 8 (2017)

262 3cott MichelmanThe Branch Best Qualified to Abolish Immup8g NoTREDAME L. Rev. 1999 2000(2018)
263|C|.

264 Jay Schweikert & Clark NeilyAs Supreme Court Considers Several Qualified Immunity Cases, A New Ally Joins
the Fight CaTO AT LIBERTY (Jan. 17, 2020https://www.cato.org/blog/suprermdurtconsidersseveralqualified
immunity-casesnewally-joins-fight (last visited Sept. 11, 2020)

265illiam Baude,ls Qualified Immunity Unlawful?LO6CAL. L. Rev. 45 80(2018)
266 SeeSchwartz supra note 246, at 1833.

267 Baxter v. Bracey140 S. Ct. 1862 J(ne 15, 202QjThomas, J., dissenting); Nick Sibil@upreme Court Refuses to
Hear Challenges to Qualified Immunity, Only Clarence Thomas Disd$errses(June 15, 2020),
https://www.forbes.com/sites/nicksibilla/2020/06/15/supremert refusesto-hearchallengegdo-qualifiedimmunity-
only-clarencethomasdissents/#3806f07f7fadast visited Sept. 11, 2020)

268 Sednfra “Qualified Immunity

269 SeeCRS In Focus IF1069The Edward Byrne Memorial Justice Assistance Grant (JAG) PragsuNathan
JamegqJan. D, 2020).

210S5eeCRS In Focus IF1092Zommunity Oriented Policing Services (COPS) PrograyrNathan JamegSan. 30,
2020).
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Considerations for Congress

Even bef opreo ftihlee shgingihmg sa @2 @ y mme mme nt at or s

and

hasduggested numemagy ceasfs@mmaan di e v d & & @algnfedt o f

local law, emfdrcement events have pr.Smmeted

recent proposals advocate targeted refor ms

271 See id.

2GSeeDe p ° t o FeatdreiStorigishttps://bja.ojp.gov/featurstories(last visited Sept. 11, 202®ighlighting
Byrne JAG projects that have shopromise in reducing crime and fidgely impacting communitiesPe p >t o f
JusticeUse of Force and DeEscalation Training to Enhance Public and Officer Sa{2619),
https://bja.ojp.gov/funding/awards/2089-bx-0309(last visited Sept. 11, 2020)

213 Seesupra“Spenling Power and Regulating Law Enforcemefithile Congress may place conditions on federal
funding, several courts have held, in the context of sangtities litigation, that the executive branch cannot place
additional restriction on the receipt of Byrne JAG furfiseCRS Legal Sidebar LSB1038Bnmigration Enforcement

& the AnttCommandeering Ddigne: Recent Litigation on State Informati@haring Restrictiondy Kelsey Y.
SantamarigMarch 10, 2020).

2“SeeDe p ° t o EdwdrdiByrnei Meragrial Justice Assistance Grant (JAG) Program: Reporting Requirements
https://bja.ojp.gov/program/jag/reportimgquirementglast visited Sept. 11, 2020)

21534 U.S.C. §60105.

276 SeeCRS Report R4644®rograms to Collect Data on Law Enforcement Activities: Overview and Isisyes
Nathan James and Kristin Finklghly 6, 2020).

277 Fed. Bureau of InvestigatioMational Useof-Force Data Collectiophttps://www.fbi.gov/services/cjis/ucr/ussd-
force(last visited Sept. 11, 2020).

27835eeCRS In Focus IF10572Yhat Role Might the Federal Government Play in Law Enforcement Refoym?
Nathan Jameand Ben HarringtoJune 1, 2020).

29See* Data on Pol i GRS RépercR439FRudioTrust and Law Enforcemenf Discussion for
Policymakerscoordinated by Nathan Jan@sly 13, 2020).

280 Seesupra“Spenling Power and Regulating Law Enforcemerit
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Useforce ODaellection program and ?8ctahne rh eflepd egwmild ed 2
police reform and identify issues that may warr a
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existing data are incomplet®Whane madivodubhde pthdl
collect certain law enforcement data, Congress ¢
pursuant to its enumermdatdi pp wkatsa dolrl extaimpd ea 1t
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enfor ce melmt ardedfhtrimaecond session of the 116th Co:
t wo comprehensive police reform bills: the Georg
in Pol i®ainndg) tAkcét )a nd Un itof ylimvgi gSoorl auttel ofitsmmeni t i € s

Act ofJUSBTOCEBOAcK )af these compcehpasatve pndpesp
on multiple previous tar-getellipgopefel ms sttehmacr
enf or cTehmesnts.ect i @amplpe oofi de srcealnast epdr otpoo spaollsi ce 1 e f o

be of particular interest to Congress, first bri
JUSTICE Act, and then discussing selected legal
during the 116th Congress.

Comprehensive Proposals

At the center of debatewoncompré¢hénhi €Conpgneés sehas
would target numerous aspects of law enforcement
Polic®angdAdthe JEHORI CH,nAZG20, Members of Congress
CongressionailntBl adike €Chh utchues FPUAsnt iaomee nidre dP ovleirsii mgn A
biplals s eHd us ke on J panned , 2S52,p t2e0fiPblelr, the bill is pendi
Senate. Senadtnd r Radpac eldi $ PG H uAcet®hhd 262 ®,f

Sept e2ndb2e0r t hat bill is also ®urrently pending be

Both the JUSTICE Act and the Justice in Policing
prior proposalsompeekengive Tmposms on federal,
The two bills address certain common 1Ssues; h o
two bills often take different approaches. As a
mae often impose direct restrictiornss on federal
Spending Clause power to require federal funding
state and local law enf@EcAmentwvmurBey Eomboemg t , t}
measures, including funding voluntary initiatiVve
gathering data on various law enforcement practdi
As an example, both bills contain preessions r1el
such -kansocnko warrants and chokeholds. With respect
Justice in Poli‘dengl Aztfbwewl]l Hfdbdil pfoviecde t hat

federal agents may only usieonshodidchemepted 1 ofvofiddce
alsondition certain federal grants to’states, mu
enacting laws to establishAoomherablrevuseoafofot
Policing Act twouladhdrdewiadae tditesd that receive fed:¢

2814 R. 7120(116th Cong. 2020).

2823, 3985(116th Cong. 2020).

2834 R. 7120(116th Cong. 2020).

2843, 3985(116th Cong. 2020).

285The Justice in Policing Act was also introduced in the SeBa&S. 3912(116th Cong. 2020).

286 The JUSTICE Act was also introduced in the House on June 18, 236@0.R. 7278(116th Cong. 2020).

287 This sectiorprovides an overview of the two proposdsr a more detailed comparison of the Justice in Policing
Act and the JUSTICE Act, s€&RS Legal Sidebar LSB10498pmparing Police Reform Bills: the Justice in Policing
Act and the JUSTICE Adby Joana R. LampdJuly 6, 2020). Certain provisions of each bill are also discussed along
with related targeted proposals in the following sect®eeinfra “Police Reform ProposalsSelected_egal Topics ”

2881 R. 7120 § 364 (116th Cong. 2020).
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e use of all ¢ hkleth owlodusl da nadl scoa rdoitriedc thloyl dpsr.o hi b
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mparable to those in the JusticeregquPokicing /
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h a policy at the federal ®Theel USdtCEcderal 1
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addition, both bills would seek to expand t he
ry in scope. The Justice in Policing Act would
to wear body cameras and use such cameras in r1es
initiatdTew efifeangement .obbeti woecartalghldalw ee nsftoorpc ¢ me
of ficer and a nesmbgrecaf ttoh e®Autmlime re xcepttiiomsaf t
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Justice in PbtiPohpgpcdAc CAMERA Act of 2020, would
the use of body cameras by state, local, and tri
requirements reldaatead r1tet emtfid®Tyhk WSnTdl vGaBe pAgertt iwnogu 1 d
provide grants to state, local, and-wtorinbal gover
ameras by law enforcement officials. Funding re

3

«

assurahegshhee specified policies and procedure
training and imposing odiusscei pclaimeer®®ddm laastk fri edqdura st ewdh. ¢
Justice 1 nhoPweltvikcei, n gUSATcItCCE Act woul dcaméermrequorr e
cameras 1in patrol vehicles by federal 1law enforc

Both comprehensive police refionpmskilld mimal uda af
when a “apcetrisnogn under color of lawwikhoadawvgdypyadnga

289|d., § 363.
290|d., § 364. As discussed further below, the Justice in Policing Act would also amend Section 242 to provide that a
chokehold or carotid hold is a “punishment, pain, or penal

race.Seeinfra “Criminal Liability. ”

2914 R, 7120 § 364 (116th Cong. 2020).
29253985 § 101 (116th Cong. 2020).
2%3|d., § 105.

294|d_

2954 R, 7120 § 362 (116th Cong. 2020).
2965, 3985 § 102 (116th Cong. 2020).
297H R, 7120 § 372 (116th Cong. 2020).
2%|d., § 382.

2993, 3985 § 201, 202 (116th Cong. 2020).
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in feder A vcivosltaotdiyon of either provision would b
fifteen y®4qdhe Jwmstpirdes oinnaPsbiguing Aetipoehds of
federal funds to enactséflawsamukpagson acecirngiwnad
of the State or unit of locah goveéndmenduab enga
cus t9%Tdg. JUSTICE Act would authorize the Attormne.y
municipalities,thantd dma¥Ptans iTmii bar 1 aws

Both the Justice in Policing Act and the JUSTICE
enhance law enforceteesntta tmiissclo nbdeusctt preaotridsegs for
of ficers and train ooff ffiocrecres alfifida artakcai saal ¢ wbci faesd, s r v § ¢
collection and over sFagrhd predmateed Hior ipmg icfe Iraw oe
of ficers who live in or demograp’hically represer
In addition tofthemmonegoongdareashoof the curre
reform bills includes certain provisions with noc
Justice in Policing Act woul d atnheen dmeSnetcatli osnt a2t4e2
requicedviotwoh I wmdihh d nlgtksndo wsitnrgl y “orre mmoevciknlge s s 1 y
the possibility of a deathpemdintghtthe fapmplvicaltadtoinr
of any pressure to the throadt obl ovdadhdoeprn pexy gise f
the brain, or carotid artery restraint’ss which pr
a punishment that may fTohte bbei lilnlpwonsiietdd gbmahkskeddf ioend r a
immunity for stmdtoad ceme nlt ownfde dc & Wes,c tianmds uflik&s3f e der
law enforcéime nany fafcitciecars udpdeovadyngouhat of 18w
defense to liability 1f a defendant balhiagved 1n
the rights the defendant allec¥Tldkystiindea imnmgeklolwica
Acwould also seek to enhance DOJ investigations
tribal investigations intemant3obfidendly force

The JUSTICE Act, for its partknovwiud gll xremd ewial Inf
fal[siiefgyf epioam t.furthke adepr ofatpomviofegasy, romghit mmu
secured or prsottiercudendolbayw st doefS tGolne s Unwvihdeurse deat h or
bodily oa¢uv%Tshe penalty for violating that provi
imprisonment fo¥Thp bodDltwewontuhdyehsso.establish t
investigatprioposesraforms in areas related to 1
CommissiS8onconltBeatus ofaBHaaktMmpoand yBNu¢iona

V

1

30H R. 7120 § 402 (116th Cong. 20203, 3985 § 1001 (116th Cong. 2020).

301|(d.

3024 R. 7120 § 403 (116th Cong. 2020).

3035, 3985 § 1002 (116th Cong. 2020).

3044 R. 7120 §§ 201, 202 (116th Cong. 2026); 3985 Title Il (116th Cong. 2020).

35H R. 7120 §§ 111118, 362 (116th Cong. 202(9; 3985 § 601602 (116thCong. 2020).
36H R. 7120 §§ 117, 118, 22227 (116th Cong. 2020%. 3985 §§ 101, 102 (116th Cong. 2020).
307H R, 7120 § 366 (116th Cong. 20203, 3985 § 801 (116th Cong. 2020).

38H R. 7120 8§ 101, 363 (116th Cong. 2020).

3091d., § 102.

3101d., § 103.

3115, 3985 § 106 (116th Cong. 2020).

312|d_

8131d., Title V.
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Justice CdAnhnsiostshieo n .US TIcGEe aAtcet awonuelwd s ection of th
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rights or h&%e crime statutes

Police ReformePedpegdd]l sTopics

Certain issues related to
legislators in recent yea
reform proposals and rela

police reftooms hawe att
rs. This section analyz
ted legal questions.
Qualified I mmunity

alified immunity has been the s wbij2dd2t0 afe psoirgn i
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mmentators assert., butoflwgdethlee moa ededDanmdasntofvie
early established law, without reaching the qu
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e curremuadodtieidne mmiinity fails fromPsati¢ct 1 an
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3141d., Title VII, IX.

315d., Title IV. The version of the Justice in Policing Act introduced in the House on June §jr&f2fed an anti

lynching provision substantively identical to the one in the JUSTICE Act. That provision, referred to as both the Justice
for Victims of Lynching Act and the Emmett Till Artiynching Act, was not included in the version of the Justice in
Policing Act that passed the house on June 25,.202fandalone version of the Emmett Till Antilynching Act passed

the House in February020.SeeH.R. 35(116th Cong. 2019).

316 Chung et al.supranote 255

317pearsa v. Callahan, 555 U.S. 223, 28809).

318 awrence Hurley & Andrea Janut&/hen Cops Kill, Redress is RarExcept in Famous Cas@ReUTERS(May 29,
2020),https://www.reuters.com/article/ukinneapolispolice-immunity-outliers/whercopskill -redresss-rare-except
in-famouscasesdUKKBN2352MZ (last visited Sept. 11, 2020)

319 Karen M. Blum Qudified Immunity: Time to Change the Messa@@N.D. L. Rev. 1887, 1891 (2018).

320 Schwartz supranote 246

321 See, e.gLawrence RosenthaDefending Qualified Immunitiduly 6, 2020)S.C.L. Rev., Forthcoming,

https://ssrn.com/abstract=35598%&st visited Sept. 11, 2020)\aron L. Nielson& Christopher J. WalkeA Qualified
Defense of Qualified Immunjtg3N.D. L. Rev. 1853 (2018).

322 Seesupra“Qualified Immunity

323 See, e.g. Almighty Supreme Born Allah v. Milling, No. 18654, Brief for Scholars of the Law of Qualified
Immunity in Support oPetition for Writ of Certiorari (July 11, 2018)uan E. BodensteingCongress Needs to Repair
theC o u rDamage t&g 1983 16 Tx. J.oN CiviL LIBERTIES AND CIVIL RIGHTS 29 (2010).
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324 John ElwoodRelist Watch: Looking for thieiving Among theDead SCOTUSL0G (May. 27, 202),
https://www.scotusblog.com/2020/05/relisatchlooking-for-theliving-amongthe-dead/(last visited Sept. 11, 2020).

325 SeeZiglar v. Abbasi, 137 S. Ct. 184387672 (2017 (Thomas, J., concurring in part and concurring in the
judgment);Kisela v. Hghes, 138 S. Ct. 1148, 1162008 (Sotomayor, J., dissenting).

326 H.R. 7085(116th Cong. 2020)8. 4142(116th Cong. 2020).

37HR. 7120 § 102 (116th Cong. 2020).

3283, 4036(116th Cong. 2020).

3291d., § 4.

330 Monell v. Dept. of Social Servs. of New Yo&36 U.S. 658690(1978) See alssupra‘“Section 1983 ”
313, 4036 § 4 (116th Cong. 2020).

332H.R. 7951(116th Cong. 2020).
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833H.R. 5777(116th Cong. 2020).

334 H.R. 7120 § 402 (116th Cong. 20203, 3985 § 1001 (116th Cong. 2020).

335H.R. 4408(116th Cong. 2019). This proposal is also included in the Justice in Policin§e%tt.R. 7120 § 363

(116th Cong. 2020).

336 See, e.gU.S.CoMM’N ONCIVIL RIGHTS, REVISITING WHO |S GUARDING THE GUARDIANS? A REPORT ONPOLICE

PRACTICES ANDCIVIL RIGHTS IN AMERICA, RECOMMENDATION 5.4 (Nov. 2000).

337 See, e.gH.R. 7120 § 101 (116th Cong. 202(}.R. 7131(116th Cong. 2020) (bill that would amend Section 242
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338 Seesupra“Differential Punishment

339 Seesupra“Section 5 of the Fourteenth Amendment and RegulatingEsfarcement

340 5crews v. United States, 325 U.S. 91, 105 (1945).
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vast uncharted sea” ) .
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must announce thearesence and provide residents an opportunity to open the door is an ancient one.

343 SeeWilson v. Arkansas, 514 U.S. 927 (1995).
344 United States v. Ramirez, 523 U.S. 65, 71 (1998).
345 See, e.g.United States v. Mattison, 153 F.3d 406, 409 (7th 1568).

346 SeeBrian Dolan,To Knock or Not to Knock? Nénock Warrants and Confrontational Policing3 St. JoHN’SL.
Rev. 201, 214 (2019).

347 SeeDEP'T OF JUSTICE, OFFICE OFLEGAL COUNSEL, AUTHORITY OF FEDERAL JUDGES ANDMAGISTRATES TOISSUE
“ W¥-KNOCK” WARRANTS, OPINIONS OF THEOFFICE OFLEGAL COUNSEL, Volume 26, 50 (June 12, 2002).

348 See idat 49.
349 See, e.gRamirez 523 U.S. at 68.
350 See, e.g.United States v. Spry, 190 F.3d 829, 833 (7th Cir. 1999).

351H,R. 7120 § 362 (116th Cong. 2020)h& JUSTICE Act, while not directly altering existing practices, would
require reporting on the use of-knock warrantsSeeS. 3985 § 102 (116th Cong. 2020).

35235, 3955(116th Cong. 2020)
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33H R. 7120 § 362 (116th Cong. 2020).
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3% CRS Legal Sidebar LSB10499,NKnock” Warrants and Other Law Enforcement
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358 H.R. 4359(116th Cong. 2019). This provision was also incorporated into the Justice in PolicirgeadtR. 7120
§ 364 (116th Cong. 2020).

3593, 3909(116th Cong. 2020).R. 7153(116th Cong. 2020).
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360 SeeEnd Racal and Religious Profiling Act of 201%. 2355(116th Cong. 2019End Racial Profiling Act of 2019
H.R. 433 (116th Cong. 2019).

361H.R. 7120 § 302.
362|d. 8§ 302, 312.
363|d. § 312.

364|d_

3651d. § 321.

3651d. § 361.
367H.R. 7120 § 331.

368 See, e.g.Defense Logistics Agency, 1033 Program FAQs,
https://www.dla.mil/DispositionServices/Offers/Reutilization/LawEnforcement/ProgramFAQs.aspx

369 See, e.gJonathan MummoldMilitarization Fails to Enhance Police Safety or Reduce Crime but May Harm Police
ReputationPNAS (Sept. 11, 2018)Ryan Welch& Jack MewhirterDoesMilitary Equipment_eadPolice Officers to
beMore Violent? WeDid theResearchWAsH. PosT (June 30, 2017).

87010 U.S.C§2576a

S71H,R. 1714(116th Cong 2019). This proposal was also incorporated into the Justice in PoliciSg#tiR. 7120
§ 365 (116th Cong. 2020).

3725, 3063(116th Cong. 2019).
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